This article analyses the 9,203 citations made by the International Criminal Court in its cases involving Sudan. To date, few empirical studies have assessed the citation practices of courts and even fewer of international courts. The data is rich. It reveals, for instance, the changing nature of the Court's citations over time, the disproportionate distribution of citations among chambers, the potential impact of party pleadings on citations, and the allocation of citations to previous rulings of the Court, other international tribunals and domestic courts. The article also explores possible explanations for the patterns that emerge and assesses what the patterns may mean for the Court. Unlike most other citation analyses, the study provides the additional benefit of having categorised the citations based on their function, distinguishing for instance between citations that the Court uses to help it decide legal and factual issues, and those it does not. This article examines the citations related to the Situation in Darfur, Sudan -only a portion of the ICC's total citations -for three reasons. First and most practically, the Sudan matter consists of a number of records (346) that have produced a meaningful number of citations (9,203) but not so many as to be beyond the capability of the author to collect and analyse the data (the data was collected manually and each citation was individually analysed).
INTRODUCTION
As of 4 November 2016, the International Criminal Court (ICC) had ten situations under investigation and has commenced proceedings against 39 defendants (22 ongoing and 17 completed). During the course of these investigations and the adjudication of particular cases, the chambers of the ICC issue thousands of warrants, orders, decisions, and judgments.
These records contain footnotes in which the judges cite various authorities -treaties, law journal articles, party submissions, previous rulings, and judgments from other courts, among others. The aim of this article is to describe the citation practices reflected in the ICC records related to the Situation in Darfur, Sudan. The article uses the data from the citations to address three questions: What authorities does the ICC prefer to cite? Why does it prefer those authorities? And what do the patterns that emerge and the preferences say about the Court? To date, no similar studies have been conducted.
Citation practices are a worthwhile target of study because they 'potentially open a window to better understanding of judicial decisionmaking, the development of the law, use of Second, the Sudan cases involve all three divisions of the ICC -the Pre-Trial, Trial, and Appeals Divisions -making a comparative examination among chambers possible. Finally, Sudan involves the controversial case of current Sudanese President Omar Al Bashir, the first (and to date only) sitting head of state to be indicted by the ICC and the only case involving the charge of genocide. Al Bashir's case is singular because it 'starkly illustrates the court's profound limitations, and the reason it is such a lightning rod.' 8 Indeed, as will be discussed, the charge of genocide significantly impacted the citation count.
The data collected for this article indicates that the ICC has clear preferences in its citation authorities. To name a few: it overwhelmingly cites its own internal decisions, particularly from Pre-Trial Chambers; it cites national court decisions (combined) more than any individual international court or tribunal (this surprising conclusion will be explained and significantly qualified in the article's discussion); it cites judgments of the International
Criminal Tribunal for the former Yugoslavia and the International Criminal Tribunal for
Rwanda between two to three times as frequently as to those of the International Court of Justice and the European Court of Human Rights; and in establishing a factual record, it looks primarily to witness statements and then to Prosecution submissions. The article also attempts to at least partially explain the practices, querying for instance whether the disproportionately high amounts of citations to Pre-Trial Chamber records are a function of the Court's young age; whether the surprisingly large numbers of citations to national court judgments are largely the result of dissenting and concurring opinions; whether the disparity between citations to factual statements from the Prosecution and the Defence, though expected, underscores the unequal resources and power between the parties; and whether the citations to judgments of other international courts reflect citations in the filings of the Prosecution and Defence. Courts of course cite and prefer authorities for varied and multiple reasons. This article does not aim to definitively identify those reasons, but raises some possibilities and then suggests what the citation practices may reflect about the ICC.
SCOPE OF THE STUDY
This study covers all records issued by the ICC chambers related to Darfur, Sudan that were publicly available on the ICC's website, http://www.icc-cpi.int, as of 1 October 2015
(when data collection ceased). These 346 records contained 9,203 citations. 9 A 'record' is any document issued by the ICC that might contain citations; these include decisions, judgments, orders, directions, elections, notices, warrants, summonses, and concurring and separate opinions. In all of its situations and cases, the ICC as of 11 October 2015 issued 4,008 publicly accessible records.
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Citations were any authority in a footnote. Multiple citations in a single footnote were counted separately when separated by a semi-colon (unless it was clear from the context that only one citation was intended, such as a long string of page numbers separated by semicolons), a period, or some other indication that multiple citations were intended. The highest number of citations in one record was 600 contained in 281 footnotes.
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The study also has analytical, qualitative components. It labels each citation by function -whether the citation helps the Court to decide a legal issue or establish a fact. Though not as objective or replicable as the quantitative counting, the labelling increases the usefulness of the data because it allows the exclusion of citations that do not directly impact the Court's decisions. The study's assessment of possible reasons for the emergence of particular citation patterns similarly provides greater insight and depth of analysis, and in this way complements the descriptive empirical portions.
Extracting the data
Quantitative work usually involves collecting a significant amount of data, and thus the first step in this study was to extract data from the ICC records. This meant copying and pasting information from the footnotes into a database program. For this study, FileMaker 13 Pro Advanced was used. If a footnote contains a citation to a decision of the International Court of Justice (ICJ), for instance, the name of the judgment, the name of the court, the year, and the legal citation are copied and pasted into separate fields in the database. For the next citation, a new database record is created. After data are input, the software is able to tabulate and link them. It can indicate, for instance, how many times ICJ decisions were cited in the particular ICC record. Even better, after the data from all the records is entered, the software can show the number of ICJ citations over a five-year period sorted by the ICC chamber that made the citation.
Coding the function of individual citations
Extracting data was the first step. The second step was coding (or 'labelling') each citation's function. Coding for function is a key feature of this study because it goes beyond mechanical collection and makes the data more meaningful by identifying the reasons underlying the citation. Thus significant effort will be made to explain the coding, describe its value, and disclose its drawbacks.
To begin, mechanically extracting data from footnotes as described above provides information about which sources a court cites. This addresses source selection. Just as important is source function -why a court chooses to cite. Judges may cite for a myriad of reasons. 14 This article does not attempt to divine the ICC judges' reasons for each citation; it is not possible to do so with any degree of reliability, particularly from an examination of the records alone. Instead, the article determines function by evaluating a more discernible quality:
how the citation is used by the Court. Was the Court using the citation because it was helpful in deciding a legal issue? Or was it helpful in determining a fact? Or was the Court merely reciting a source to explain, for instance, what defence counsel argued, with no direct impact on the decision?
Identifying the function of citations is crucial to generating meaningful citation patterns. 15 To illustrate, a Court's citation of an ICJ decision to help it decide a point of law almost certainly has a greater probability of impacting the development of law than, for instance, a citation to a document issued by the Registry that mechanically notes a party filing.
Future chambers may be influenced by the former but in all likelihood not by the latter. As another example, the Court uses authorities to establish facts (such as how many people died 14 R. Posner describes the reasons for citing as: (1) to provide information that allows the reader to verify the accuracy of statements or incorporate a body of information by reference ('informational'), (2) to acknowledge that the idea expressed was first the author's own or that of others ('priority'), (3) to identify works with which the author disagrees ('negative citations'), (4) to provide an authoritative basis for the idea ('authority'), or (5) to enhance credibility by citing a well-regarded work ('celebratory'). R. For instance, all citations that are used by the Court in determining a point of law are coded
together, yet each of those citations may play a different role in the decision; one citation may be the most crucial one to the Court's ultimate decision in a judgment, while another is used to reach a tangential or less significant legal point. The coding does not account for this hierarchy of citations within each group.
Coding whether a citation reflects judicial discretion
In addition to a citation's function, another important distinction made in this study is whether the citation reflects a choice by the Court in selecting among a number of possible sources or whether the particular authority is predetermined. To explain, the ICC does not always have discretion in selecting among sources in its application and interpretation of law. Another category that assisted in the Court's decisions and that reflects the Court's exercise of discretion is 'factually persuasive' sources. These sources convinced the Court of some fact, rather than a point of law. They were most often witness statements, though they could also be items such as non-governmental organisation reports, news reports, or party submissions.
Authorities in the next category, 'informational' sources, were most often used by the Court to recite procedural history or arguments made by parties. There was no evidence from the records that these citations were used in helping to decide any legal or factual issue. This was the category with the highest number of citations but is arguably the least meaningful in revealing preferences and in its impact on the Court's decisions.
'Mentioned' sources fall somewhere between persuasive and informational sources.
They were not mere recitations, nor did the records indicate that they assisted the Court in reaching some legal decision or establishing a fact. The coding of 'mentioned' sources was the most difficult because in most cases it was unclear precisely how the Court was using the citation and because some lie near the line of informational or, at the other end, persuasive.
'Discussed' sources are identical to mentioned sources but were discussed at greater length (usually for more than one paragraph). 'Mentioned' and 'discussed' sources, where labelling was most difficult, only comprised 7.2% of the total citations.
The final three categories encompassed very few citations. 'Distinguished' sources were usually introduced in a party filing, but the Court found their applicability lacking.
'Criticised' sources were similar but the source material (rather than its application) was treated more harshly than in distinguishing citations. Some sources were cited but, due to redactions in the text of the record, their importance was unclear. These were coded 'unknown due to redaction.' Most of these were likely informational. Finally, some footnotes were either completely redacted or did not contain citations. These were included in the database but excluded from the analysis. 
DATA AND ANALYSIS

Citations by case
The Situation in Sudan was opened on 6 June 2005 after being referred a little over two months earlier from the UN Security Council. The matter was assigned to Pre-Trial Chamber I. Five cases against individual defendants have been opened. One case (against Saleh Mohammed Jerbo Jamus) was terminated without prejudice after the ICC received evidence of his death. Pre-Trial Chamber I refused to confirm charges against Bahar Idriss Abu Garda for lack of evidence that he had participated in an alleged common plan to attack African Union peacekeepers. All defendants remain at large. They have been charged with crimes that include murder, rape, torture, deportation or forcible transportation of population, and pillaging. The case against Al Bashir is the first to involve an arrest warrant for a sitting head of state and the first (and so far only) involving the charge of the crime of genocide. The defendants are both members of the government and its allies as well as opposition leaders. Chamber with 2,301 informational citations. Nearly all of the citations of the Appeals Chamber (with the lowest average persuasive citation rate) were informational: 555 of 697 total citations. These differences probably mean little more than that certain chambers faced a higher percentage of legal issues that required extensive citing than other chambers. Additionally, recall that the ICC is relatively young (it commenced operations in 2002; its first situationUganda -was referred to it in December 2003). As cases reach the Appeals Chamber after the Pre-Trial Chamber, the Appeals Chamber has not had as much time to generate records. This also means that it has had fewer ICC records than the other chambers from which to cite. To elaborate, the Appeals Chamber produced 67 legally persuasive citations to its own previous decisions, but only two to those of the Pre-Trial Chambers and five to the Trial Chambers. It makes sense that an appellate court rarely looks to pre-trial or trial chambers as a persuasive authority, even if the ICC has no formal hierarchy. In contrast, the Pre-Trial Chambers referenced previous decisions of the Pre-Trial Chambers 556 times for persuasive citations.
Hence, the Appeals Chamber had many fewer ICC records from which to cite at the time of data collection.
The effect of time: ICC sources and non-ICC sources
The ICC's relatively recent establishment makes it a particularly interesting target of time-related study because a still-maturing court's citing behaviour will likely change as it accumulates more internal precedent. Presumably, the ratio of citations to non-ICC sources in comparison with citations to ICC sources will decline over time because the Court will have more internal judgments to which it can cite. 20 The data collected for this article provides a beginning point for that study. An 'ICC source' is any source that is issued by the Court or one of its branches (primarily judgments but items like the Registrar's or President's orders also qualify).
Figure 6 plots the average legally persuasive citation rate to ICC sources and non-ICC sources over time. In other words, the black line in Figure 6 reflects the following formula:
Number of legally persuasive citations to ICC sources in a given year Number of records in the given year that contain legally persuasive citations
The grey line measures the same, but for legally persuasive citations to non-ICC sources.
Measuring averages per record eliminates the effect of any fluctuations in the number of records. It also eliminates the impact of a varying number of issues per year that require persuasive citations because in any given record the Court can equally cite to either ICC or non-ICC authorities. Records without legally persuasive citations were excluded because they would merely lower both averages equally.
Based on the hypothesis that the Court will increasingly turn to internal ICC authorities as its case law grows, one would expect the average citing rate over time to ICC sources (the Thus, even though both averages may independently increase or decrease, the distance between them should increase. Figure 6 shows the opposite occurring. From 2006 to 2007, during the Court's earlier years, the inward-looking citation rate increased at a faster pace than the outward-looking rate, but in 2009 and 2012, the rate to outside sources increased more quickly.
In 2015, the rates were almost equal.
The unanticipated pattern appears to be the result of certain legal issues, particularly in with the Majority's conclusion. It was sufficient for the purposes of an arrest warrant, in her view, to show that the inference of genocidal intent was reasonable (rather than requiring it to be the only reasonable conclusion). She also questioned the Majority's use of the jurisprudence of other 'legal and quasi-legal bodies' with mandates different from the Pre-Trial Chamber.
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A little less than one year later, the Appeals Chamber agreed with her, reversing the majority decision in part and remanding it for reconsideration. rates. Though the data did not fully support the hypothesis that the gap between the rates would increase over time, it served useful to highlight the significance of dissenting and concurring opinions to citation rates.
Legally persuasive citations to court judgments
The vast majority of the ICC's legally persuasive citations -85% (1,422 citations) -were to court judgments (nearly three-quarters of these to ICC records). The Court made only 
The high number of citations to national judgments
An unanticipated statistic was the high proportion (10.1%, in Figure 8 ) of citations to national judgments. One would expect a prominent international court like the ICC to try to avoid significant amounts of citations to national courts in a case -here, involving grave crimes in Sudan -that has nothing to do with those nations or their law (no Sudanese or any other African nation's judgments was cited). Article 21(1)(c) of the Rome Statute provides that, as a last resort when it cannot find other law to apply, the Court must apply general principles of law derived from national laws of legal systems of the world. Were the citations to national judgments reflecting a broad-based application of general principles?
They were not. Instead, the citations to national courts (and indeed many of those to international courts) in this instance were a demonstration of the impact of a contentious issue:
all 143 citations to national judgments are contained in one record. 1950 , 1960 and 1970 ', (1977 .
In his concurring opinion, Judge Eboe-Osuji found the majority's analysis inadequate. should not be overstated, and the suggestion here is not that an ICC judge's background determines the authorities that judge will cite (for instance, there is no evidence that Korean judge Sang-Hyun Song has ever cited a Korean judgment or website), yet the citations indicate that the backgrounds of the ICC's judges -they are diverse -probably influence the Court's citation patterns, particularly in individual opinions. If correct, it follows that these backgrounds also have the potential to impact (perhaps only slightly but any influence is noteworthy) the development of the Court's law. Indeed, Eboe-Osuji implicitly acknowledges this when he explains that his discussion of the stay is particularly important because the Court's jurisprudence is 'not set in stone on any reasonable view; but will continue to evolve.'
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It would behove an advocate before the Court to consider these preferences.
The impact of Prosecution and Defence filings on citations
In choosing sources to cite, judges do not act in isolation. This study tests this idea by analysing the impact of prosecution and defence filings on ICC citations to judgments of the ICTY, ICTR, ECHR, and ICJ (these courts and tribunals were selected because, after citations to ICC records, they received the highest number of legally persuasive citations). Reportedly, parties before the ICC have 'constantly' referred to decisions of the ICTY and ICTR. 37 A finding that the ICC citations mirror those of the parties would be a strong indication that judicial preferences are highly influenced by party filings rather than a product of independent court research.
The data analysed to test the impact of Prosecutor or Defence filings was restricted to legally persuasive citations in majority opinions (dissenting and concurring opinions were omitted due to their skewing effect on citation patterns, described above). First, each of the ICC records with legally persuasive citations to the ICTY, ICTR, ECHR and ICJ was identified.
does not show citations by the Prosecution or Defence to international courts and tribunals that were not subsequently used by the ICC (throughout the examination a number were detected).
Finally, even when there was a match, it is not possible to know whether the Court actually relied on the citations from the parties' submissions or whether the Court found those citations independently.
Despite these limitations, the data reveals probable influence by the Prosecution and
Defence. Figure 10 shows the ICC's citations to the decisions of the ICTY, ICTR, ECHR, and ICJ that were previously cited by the Prosecution or Defence in their related filings.
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The data indicates that the Court may look about half of the time to Prosecution and Defence filings for citations to the ICTR and about a quarter of the time for ICTY citations, but that it never (or perhaps rarely, given that the data in this study is limited) adopts its citations to the 38 The numbers of citations in Figure 
Citations to factually persuasive sources
In addition to deciding legal issues, the judges of the ICC must at times weigh the evidence to determine whether, for instance, the facts indicate that an arrest warrant would be appropriate. To do so, the Court looks to factually persuasive sources. Trial Chamber I has declared that it 'enjoys a significant degree of discretion in considering all types of evidence' and that the drafters of the Rome Statute deliberately avoided limiting the Chamber's ability to assess evidence freely. 40 to determine its relevance or admissibility.' These rules apply to the Trial Chamber; there is no indication that the other chambers do not have equal or even greater liberty to accept factual evidence. This freedom makes a study of these citations particularly compelling because, perhaps even more than with legally persuasive citations, the Court's factually persuasive citations reflect an exercise of relatively unfettered discretion. They similarly reveal preferences, indicating to future benches (and advocates before the Court) the types of sources that the Court finds most reliable (and thus which sources should be raised to the Court's attention). Figure 11 shows the Court's reliance on sources that it found factually persuasive.
Prosecution submissions and witness statements, indicated by the black portions of the top two bars, comprise the bulk of factually persuasive sources. As the Prosecution is 0 100 200 300 400 500 600 700 800 900 1000 0 100 200 300 400 500 600 700 800 900 1000 to witness statements in the Sudan cases came from confirmations of charges, and these citations were primarily by witnesses who were the targets of the alleged attacks. One would of course expect citations to factually persuasive materials in confirmations of charges to be dominated by prosecution witnesses, and when related to an attack, for those witnesses to be members of the attacked group. Combined with the disadvantages experienced by defence counsel in international criminal cases, however, the data paints a picture in which, at least at pre-trial proceedings, the Prosecution enjoys distinct advantages.
CONCLUSION
The ability to scrutinise the practices of courts has never been greater. has, in short, revealed practices that were previously obscured due to the impracticability of measuring them.
Ultimately though, the value of citation analysis depends on its usefulness. It is the hope of this author that the data and analysis in this article will be of use to ICC judges, the ICC Prosecutor, defence counsel, amicus curiae, and legal scholars. As an example, the fact that citations to non-ICC sources dramatically increase in judgments with dissenting or separate opinions may prompt judges to reflect on how controversial issues lead them to look to unconventional sources, and whether this is proper given the Rome Statute's and the Vienna This article merely provides partial insight, however, into the ICC's citation practices.
The data has other points of interest and the potential to reveal much more. For instance, the majority (66%) of factually persuasive citations to NGO reports are to those authored by The ICC's objective -to help end impunity for the perpetrators of the most serious crimes of concern to the international community -is far-reaching and historic. As a result, the Court has been the subject of intense scrutiny, both in the popular press and in academia. Its citation practices, however, have remained outside the limelight. That these practices are revealed now is particularly important considering the Court's young age. These first decades will determine to a large extent the directions in which it develops. 56 The judges of the ICC have acknowledged their role in this formational phase. 57 It is now, during its early years, that the Court, its proponents and detractors, and the advocates who appear before it have a greater chance to consciously mould citation practices. It is this author's hope that this study will better enable such moulding to occur in an informed manner. 
